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A  CLOSE-OUT  REPORT  FOR  ORDINANCE  139-84 


The  purpose  of  this  report  is  to  comply  with  Section  12D,  14(B)  of  the 
Minority/Women/Local  Business  (MBE/WBE/LBE)  Utilization  Ordinance  Chapter 
120  of  the  San  Francisco  Administrative  Code  which  requires  that  the  Human 
Rights  Commission  submit  an  annual  report  to  the  Mayor,  the  Chief 
Administrative  Officer  and  the  Board  of  Supervisors  on  the  progress  of  the 
City  and  County  toward  the  utilization  goals  established  by  Section  12D.7. 

The  Ordinance  which  went  into  effect  on  August  10,  1984  was  to  go  out 
of  existence  unless  extended  on  May  10,  1989.  Therefore,  on  June  20,  1988 
and  July  14,  1988,  the  Human  Rights  Commission  held  public  hearings  on 
whether  the  present  effect  of  prior  racial/gender  discrimination  against 
MBE/WBEs  had  been  remedied;  and  2)  economic  disadvantages  faced  by  LBEs 
had  been  offset.  The  purpose  of  the  public  hearings  was  to  receive 
testimony  from  prime  contractors  who  do,  or  wish  to  do,  business  with  the 
City,  and  from  subcontractors  who  wish  to  develop  their  status  as  prime 
contractors.  The  Commission  listened  to  testimony  from  42  persons 
representing  businesses  and  groups  within  the  community,  six  department 
representatives,  and  127  written  testimony  was  received,  with  24  who 
testified  orally  also  submitted  written  testimony  which  reiterated  their 
oral  remarks. 

Based  upon  data,  public  hearings,  meetings  and  other  relevant 
information  presented  to  the  Human  Rights  Commission,  in  accordance  with 
the  sunset  clause  requirements  of  the  Ordinance,  the  Commission  at  its 
meeting  of  October  13,  1988,  voted  unanimously  to  certify  to  the  Board  of 
Supervisors  that  the  goals  had  not  been  achieved  and  that  the  legislation- 
be  extended  as  prescribed  in  Section  12D.15  of  the  Ordinance. 

In  determining  whether  the  MBE/WBE  goals  were  met  by  the  awarding 
departments,  the  total  dollar  value  of  all  prime  contracts  was  not  used  as 
the  base  figure.  The  lower  base  figure  called  "eligible  contract  dollars" 
was  used  instead.  These  contract  dollars  excluded  contracts  with 
non-profit  agencies,  federal  or  state  contracts  and  waivers  granted  by  the 
HRC  Director. 

The  awarding  City  departments  reported  only  the  eligible  contract 
dollars.  Using  the  lower  base  figure  to  calculate  the  MBE/WBE  goals, 
provided  incomplete  data  since  it  did  not  reflect  the  total  dollar  value  of 
all  prime  contracts.  Thus,  the  data  collected  by  the  HRC  was  determined  to 
be  incomplete  by  the  City  Attorney's  Office. 

Based  on  advise  from  the  City  Attorney's  Office,  the  HRC  requested  the 
Controller's  Office  to  prepare  an  Ad  hoc  Report  on  the  City  awarding 
departments'  most  recent  total  contracting  data  of  all  contracts  including 
those  previously  excluded.  The  Ad  hoc  Report  was  prepared  by  the 
Controller's  Office  and  the  HRC  distributed  the  report  to  the  departments 
during  the  end  of  the  first  quarter  of  FY  88-89. 
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This  report  was  to  be  used  as  a  "turnaround  report"  and  the 

departments  verified  the  data  and  returned  the  report  to  HRC  on  a  timely 

manner.  Most  of  the  departments  completed  the  Ad  hoc  Report  and  returned 

it  to  HRC  during  the  second  quarter  of  FY  88-89. 

However,  the  data  provided  by  the  Ad  hoc  Report  was  for  one  and  a  half 
months  of  contracting  and  was  not  the  type  of  information  needed  by  the 
City  Attorney's  Office.  The  Ad  hoc  report  was  of  a  short  duration;  it 
included  carry  overs  and  was  prepared  in  such  a  way  that  it  was  difficult 
to  determine  the  contracting  awarded  by  the  various  commodities,  i.e. 
construction,  goods  and  supplies  and  personal  service.  Furthermore,  the 
information  which  was  gathered  was  for  the  current  fiscal  year  but  what  the 
City  Attorney's  Office  needed  was  the  total  contracting  of  all  awards  for 
the  most  complete  year,  which  in  this  case  was  FY  87-88. 

Towards  the  beginning  of  the  third  quarter  the  Budget  Analyst's  Office 
was  requested  by  the  Board  of  Supervisors  to  review  the  findings, 
recommendations  and  support  documentation  of  a  report  entitled, 
"Investigation  Into  Minority  and  Women  Business  Participation  in  City 
Contracting",  which  was  prepared  by  the  HRC.  In  order  to  review  the  report 
and  to  recommend  whether  or  not  the  MBE/WBE/LBE  Ordinance  had  been 
effective  in  remedying  the  lack  of  full  participation  by  such  firms  in 
contracting  with  the  City,  the  Budget  Analyst's  Office  requested  that  eight 
major  departments  participate  in  the  data  collection  effort.  These 
departments  were  as  follows:  Airport,  CAO,  Port,  Public  Works,  Public 
Health,  Public  Utilities  Commission,  Purchasing  and  Recreation  and  Park. 

The  data  collection  effort  of  the  Budget  Analyst's  Office  included 
selecting  the  City  departments  that  accounted  for  most  of  the  City's 
contracting  dollars.  It  was  determined  that  the  above  mentioned 
departments  accounted  for  at  least  80  per  cent  of  all  City  contract  dollars 
in  fiscal  year  1987-88.  The  Budget  Analyst1 s -Office  prepared  two  reports, 
one  dated  March  8th  and  the  other  March  17,  1989. 

Since  the  major  contract  awarding  departments  were  contributing  to  the 
Budget  Analyst's  data  collection  effort,  HRC  determined  that  it  would  not 
burden  the  departments  further  by  requesting  that  data  be  provided  to  HRC. 
Therefore,  HRC  did  not  request  contract  participation  reports  from  the 
departments  during  FY  88-89. 

During  the  third  quarter  of  FY  88-89,  the  HRC  contracted  with  BPA 
Economics,  Inc.  The  purpose  of  this  contract  was  to  provide  statistical 
analyses  concerning  discrimination  based  on  race  or  gender  in  the  awarding 
of  contracts  by  the  City  as  evidence  to  be  considered  by  the  Board  of 
Supervisors  with  regard  to  the  "new"  MBE/WBE/LBE  Ordinance.  (BPA, 
Economics,  Inc.  prepared  and  presented  its  report  on  May  15,  1989  to  the 
Board  of  Supervisors). 

Once  again,  the  awarding  departments  worked  cooperatively  with  the  HRC 
consultant  from  BPA  Economics,  Inc.,  and  provided  the  relevant  information 
regarding  all  contracting.  Shortly,  thereafter  the  Board  of  Supervisors 
conducted  public  hearings  regarding  the  enactment  of  the  new  MBE/WBE/LBE 
legislation. 
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On  May  15,  1989,  the  Governmental  Operations  Committee  of  the  Board  of 
Supervisors  concluded  the  public  hearings  and  recommended  that  the  new 
MBE/WBE/LBE  Ordinance  go  before  the  full  board.  Thus,  the  MBE/WBE/LBE 
Ordinance  II  was  approved  by  the  full  Board  of  Supervisors  that  same  day. 

On  May  30,  1989,  Mayor  Art  Agnos  signed  the  legislation  and  on  June 
29,  1989,  the  Human  Rights  Commission  adopted  the  Rules  and  Regulations. 
Therefore,  the  MBE/WBE/LBE  Ordinance  II  went  into  effect  on  July  1,  1989. 
The  new  MBE/WBE/LBE  Ordinance  II  is  drafted  in  accordance  with  the  United 
States  Supreme  Court's  recent  ruling  of  City  of  Richmond  v.  Croson. 
According  to  Deputy  City  Attorney,  Mara  Rosales,  the  drafter  of  the 
legislation,  the  key  differences  between  the  new  and  existing  ordinances 
are  summarized  as  follows: 

1.  Prime  Contracts 

*  The  new  Ordinance  concerns  only  the  award  of  prime  contracts  for 
construction,  certain  goods,  supplies,  materials,  equipment, 
general  and  professional  services.  The  new  Ordinance  excludes 
leases,  franchises  and  concessions  from  its  scope. 

*  The  new  Ordinance  extends  benefits  only  to  San  Francisco  based 
businesses.  Economically  disadvantaged  Blacks,  Asians,  Latinos 
and  women  owned  businesses  located  and  doing  business  in  San 
Francisco  will  receive  a  bid  preference  of  10%.  Local  businesses 
which  are  neither  MBEs  or  WBEs  will  continue  to  receive  a  5%  bid 
preference  when  competing  for  City  contracts. 

*  Joint  ventures  of  MBEs  and/or  WBEs  and  majority  firms  will 
continue  to  receive  the  bid  preferences. 

*  The  term  "set-aside"  is  deleted  in  the  new  Ordinance. 

*  General  City  wide  participation  goals  for  MBEs  and  WBEs  are 
deleted. 

*  Specific  City  wide  participation  goals  for  each  individual  ethnic 
group  defined  in  the  Ordinance  and  women  by  specified  contract 
areas  are  set  forth  in  the  Appendix  to  the  Ordinance. 

*  Native  Americans  are  deleted  from  the  definition  of  "minority". 

*  The  program  will  be  reviewed  annually  by  the  Board  of 
Supervisors.  Any  changes  to  the  remedial  provisions  will  be  made 
by  ordinance  of  the  Board. 

2.  Subcontracting  Program 

Subcontracting  requirements  are  deleted.  If  a  subcontracting  program 
is  adopted  by  the  Board  in  the  future,  it  will  be  in  another  chapter  of  the 
Administrative  Code. 
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With  the  passage  of  the  new  Ordinance,  the  Controller's  Office  is 
charged  with  the  collection  of  the  necessary  data  to  form  the  basis  of  the 
Commission's  report  to  the  Mayor,  the  Board  of  Supervisors  and  the  Chief 
Administrative  Officer.  Future  HRC  reports  will  analyze  the  most  recently 
available  data  on  percent  availability  of  MBEs  and  WBEs  in  the  various 
industries  and  professions  identified  in  the  utilization  indices  set  forth 
in  Appendix  X  to  the  Ordinance.  Not  later  than  March  1st  of  each  fiscal 
year,  the  Director  shall  transmit  to  the  Board  of  Supervisors  proposed 
amendments  to  the  Ordinance  and  the  utilization  indices  necessitated  by 
data  that  has  been  collected  and  analyzed. 

WAIVERS 

During  FY  88-89,  there  were  95  waivers  granted  by  the  HRC  Director. 
Of  the  95  waivers,  77  were  granted  on  the  basis  of  sole  source.  Of  the  95 
waivers,  18  were  granted  on  the  basis  of  emergency.  The  following  waivers 
were  granted  in  the  various  industries: 

Industry  Number  of  Waivers       Dollar  Amount  Waived 

Construction  17               $  8,396,236 

Goods/Supplies  23                13,152,900 

Personal  Services  55                2,461,420 


Total  95  $24,010,556 

Waivers  were  granted  on  a  contract-by-contract  basis. 

CERTIFICATIONS 

During  FY  1988-89,  the  HRC  MBE/WBE  Directory  listed  1,510  MBE/WBE 
firms.  Of  this  amount  357  were  non-minority  White  firms;  762  were  MBEs 
and  391  were  WBEs.  Of  the  391  WBE  firms,  115  were  minority  women  firms. 
There  were  a  total  of  957  or  63%  local  firms  certified  during  this  period. 

PROBLEMS  IDENTIFIED 

HRC  staff  identified  several  problems  in  the  collection  of  the 
departmental  data.  These  problems  are  as  follows: 

The  "eligible  contract  dollar"  concept  lost  its  meaning  during  FY 
88-89.  What  had  once  been  the  operating  principle  for  calculation  of  the 
goals  for  MBE/WBE  participation  in  City  contracting  was  no  longer  relevant 
in  determining  the  total  dollar  value  of  all  contracting. 
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The  awarding  departments  were  asked  to  report  their  contracting  on  all 
contracts  instead  of  on  the  eligible  dollar  base.  This  was  burdensome  for 
those  departments  which  had  not  kept  statistics  on  the  broader  base. 

The  departments  were  asked  to  report  the  contracting  within  specific 
categories.  This  was  troublesome  for  those  departments  which  did  not  have 
the  contracting  information  broken  down  by  the  various  commodities.  The 
departments  were  expected  to  "turnaround"  the  information  very  quickly  in 
order  to  assist  the  City  Attorney's  Office,  the  Budget  Analyst's  Office  and 
the  HRC  Consultant  for  BPA,  Economics,  Inc.  This  resulted  in  tremendous 
time  constraints  for  some  of  the  departmental  liaisons  who  had  to  prepare 
the  reports. 

Some  of  the  departments,  especially  for  those  awarding  construction 
contracts,  failed  to  report  the  Joint  Venture  participation  accurately.  In 
some  instances  the  total  joint  venture  participation  was  credited  towards 
the  MBE/WBE  share. 

RECOMMENDATIONS 

Strengthen  outreach,  technical  assistance,  educational/training 
programs  to  MBEs  and  WBEs. 

Provide  on-going  workshops  with  City  departments  to  ensure  consistent 
application  of  standards  and  criteria  set  forth  in  the  ordinance. 

Simplify  the  certification  process. 

Designate  the  Controller's  Office  with  the  charge  of  collecting  the 
necessary  data  to  form  the  basis  of  the  Commission's  report  to  the  Mayor, 
the  Board  of  Supervisors  and  the  Chief  Administrative  Officer. 

Use  good  faith  efforts  to  solicit  and  obtain  quotes,  bids  or  proposals 
from  MBEs  and  WBEs  on  all  solicitations,  or  document  their  unavailability. 

Adjust  bid  bonding  and  insurance  requirements  as  recommended  by  the 
City  Risk  Manager  in  his  May  2,  1989,  "Contract  Insurance  Manual." 

Encourage  joint  ventures. 

Encourage  departments  to  maintain  accurate  records  for  each  contract 
awarded,  its  dollar  value,  the  nature  of  the  goods  or  services  to  be 
provided,  the  name  of  the  contractor  awarded  the  contract,  the  efforts  made 
by  a  construction,  architect/engineer  contractor  to  solicit  bids  from  and 
award  subcontracts  to  MBEs  and  WBEs. 
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